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BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE QOF HAWAII

In the Matter of the Application of

WAI QLA O MOLOKA'I, INC. Docket No. 2009-0049
For Review and Approval of Rate
Increases; Revised Rate Schedules;
and Revised Rules.

ORDER GRANTING THE MOTIONS TO INTERVENE
FILED BY THE COUNTY OF MAUT AND STAND FOR WATER

By this Order, the commission grants the motions to
intervene filed by the County of Maui and Stand for Water, on
September 11 and 14, 2009, respectively, subject to certain
conditions. In addition, the commission, on its own motion,
names *‘Molokai Properties, Limited ("MPL”), dba Molokai Ranch, as

a party to this proceeding.

I.

Background
Oon July 29, 2009, WAI'OLA O MOLOKA'I, INC. ({“woM~”)’

filed its amended application (“Amended Application”)® seeking

additional revenues of $473,431, or an approximate 382.85%

'WOM was granted commission authority to provide water
service as a public utility to residential, commercial, and

agricultural customers on the island of Molokai in 1993. See In
re Wai'ola O Molgoka'i, Inc., Docket No. 7122, Decision: and Order
No. 12125, filed on January 13, 1993 (“Decision and Order

No. 121257).

‘WoM is ultimately a wholly owned subsidiary of MPL. See
Amended Application, Exhibit WOM 2, Schedule 2.



increase, over the pro forma revenue amount of $123,660.° The
requested increase 1is based on an estimated total revenue
requirement of $597,091 for the July 1, 2009 through
June 30, 2010 test year, and a rate of return of 2%.°
Specifically, WOM is seeking to implement the proposed
increase in revenues by increasing its: {1l) monthly User Charge
from $1.85 per 1,000 gallons {i.e., the non-temporary charge
authorized in 1993 by the commission in Docket No. 7122) to

$8.9675 per 1,000 gallons, or an approximate 384.7%°; (2) various

‘Initially, WOM filed its application on March 2, 2009. By
Order Denying Wai ' ola O Moloka'i, Inc.’'s Request To Submit Its
Unaudited Financial Statements In Liew Of Audited Financial
Statements issued on April 2, 2009, the commission: {1l) denied
WOM's request to submit unaudited financial statements in lieu of
audited financial statements, required under Hawaii
Administrative Rules (“HAR”) § 6-61-75(b}; (2) dismissed WOM's
March 2, 2009 application as incomplete; and (3} instructed WOM
to file an amended application supported by audited financial
statements. WOM’'s Amended Application, filed on June 29, 2009,
includes as an exhibit independent audited financial statements
for the 2008 calendar year. See Amended Application, Exhibit
WOM 2, Schedule 4.

‘The DIVISION OF CONSUMER ADVOCACY, DEPARTMENT OF COMMERCE
AND CONSUMER AFFAIRS (“Consumer Advocate”) is an ex officio party
to this proceeding pursuant to Hawaii Revised Statutes § 269-51
and HAR § 6-61-62.

*on June 16, 2008, the commission, on its own motion,
initiated Docket No. 2008-0115 to consider temporary rate relief
for MPL’s public utilities (i.e., WOM, Molokai Public Utilities,

Inc. (*MPU”), and Mosco, Inc.) following MPL’s announcement that
it would cease providing utility services within six months
(“Temporary Rate Relief Proceeding”). On August 14, 2008, the

commission issued its Order Approving Temporary Rate Relief for
Molokai Public Utilities, Inc. and Wai'ola O Moloka'i, Inc. in
Docket No. 2008-0115% approving, among other things, a temporary
increase in WOM'’s User Charge from §1.85 per 1,000 gallons
{(approved in Decision and Order No. 12125) to $5.15 per 1,000
gallons (effective September 1, 2008, until February 28, 2009,
unless ordered otherwise by the commission). Subsequently, the
February 28, 2009 date was extended to August 2009 or until the
commission rules on the general rate increase applications filed
by MPU and WOM (collectively, the *Utilities”). See QOrder
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meter Service Charges by an approximate 380% to 384%, based on
the size of the meters; and (3) various Private Fire Protection
Charges by an approximate 380%.°

On September 11, 2009, the County of Maui (the
“County”) timely filed its Motion to Intervene in this proceeding
("County'’'s Motion to Intervene”}. On September 14, 2009, Stand
for Water (“SFW”) also timely filed a Motion to Intervene (“SFW's
Motion to Intervene”).

On September 18, 2009, WOM filed a Memorandum in
Opposition to County of Maui’s Motion to Intervene (“Opposition
to County’s Motion to Intervene”).” Then on September 21, 2009,
WOM filed a Memorandum in Oppositicn to Stand for Water’s Motion

to Intervene (“Opposition to SFW's Motion to Intervene”).®

Approving Extension of Temporary Rate Relief and Request for an

Extension to File General Rate_Case Applications, filed on
February 24, 2009, in Docket No. 2008-0115.

*In addition, WOM proposes to establish an Automatic Power
Cost Adjustment Clause, which permits adjustments for electric
costs during the year, and amend Rule 20 of its Rules and
Regulations to increase its Reconnection Charge from $50.00 to
$100.00.

'The Consumer Advocate did not file a response to County’s
Motion to Intervene.

‘on September 22, 2009, the County filed a Statement of No
Opposition to Stand for Water’s Motion to Intervene. Given that
the County currently has no standing in this proceeding, its
statement filed on September 22, 2009, will be given no weight.
The Consumer Advocate did not file a response to SFW!’s Motion to
Intervene.
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IT.
Discussion
A.

Interventicon

Intervention in commigssion proceedings, as articulated

by the Hawaii Supreme Court, "“is not a matter of right but a

matter resting within the sound discretion of the commission.”’

HAR § 6-61-55 sets forth the requirements for intervention in

commission proceedings. It states, in relevant part:

(a) A person may make an application to intervene
and become a party by filing a timely written
motion in accordance with sections 6-61-15
to 6-61-24, section 6-61-41, and
section 6-61-57, stating the facts and
reasons for the proposed intervention and the
position and interest of the applicant.

{b) The motion shall make reference to:

(1} The nature of the applicant’s statutory
or other right to participate in the
hearing;

(2) The nature and extent of the applicant’s
property, financial, and other interest
in the pending matter;

(3) The effect of the pending order as to
the applicant’s interest;

{(4) The other means available whereby the
applicant’s interest may be protected;

{5) The extent to which the applicant’s
interest will not be represented by
existing parties;

(6) The extent to which the applicant's

participation can assist in the
development of a sound record;

260,

°See In re Application of Hawaiian Elec. Co..

Inc.

262, 535 P.2d 1102, 1104 (1975).
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(7) The extent to which the applicant’'s
participation will broaden the issues or
delay the proceeding;

{(8) The extent to which the applicant's
interest in the proceeding differs from
that of the general public; and

(9) Whether the applicant’'s position is in
support of or in opposition to the
relief sought.

HAR § 6-61-55(a) and (b). HAR § 6-61-55(d) further states that
“[i]ntervention shall not be granted except on allegations which
are reasonably pertinent to and do not unreasonably broaden

the issues already presented.”

1.

County's Motion to Intervene

a.

County's Moticn

The County states that it should be permitted to
intervene since it: {1) has an interest in this proceeding;
{2) the Consumer Advocate will not adequately protect its
interests; and (3) its interests differ from those of WOM's other
customers. According to the County, it is seeking “to intervene
to protect its interests, to ensure that the PUC and the Consumer
Advocate do not take positions adverse to the County, and to
ensure that a complete and full financial picture of the

nlt

Utilities and its parent company are presented to the PUC. In

the alternative, in the event that the County’s Motion to

*see County’s Motion to Intervene at 11.
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Intervene is denied, the County states that it should be allowed
to participate without intervention.

The County asserts that as a customer of WOM it depends
on the utility’'s water service for fire protection through
hydrants along Kaluakoi Road, through Maunalca town, and in the
Kualapuu area and for water for the County’'s Popohaku Beach and
Kualapuu parks. Thus, according to the County, WOM's proposed
rate increase, if granted, would have a “significant financial”
impact on the County as a customer and substantially affect
taxpayers of the County.

In additien, the County states that i1if it is not
permitted to intervene it would be precluded from directly
participating in the proceeding and would be precluded from an
appeal, if warranted. It adds that *[tlhere are no other means
by which the County will be able to directly advocate its
interests in this proceeding and be permitted to file an appeal
should an appeal be necessary, unless 1t is permitted to
intervene and submit the documents, testimony, and arguments
necessary to present its position teo the PUC.”"

The County also states that its interests cannot be
adequately represented by any other party to this proceeding
“including the Consumer Advocate, who has taken positions adverse

2

to the County in other proceedings.”” On this matter, the County
notes that the commission named it a party to the Temporary Rate

Relief Proceeding “stating [that] the County has an interest in

"1d. at 9.

“1d. at 1.
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ensuring that 4its citizens have access to basic water and
wastewater services.”" According to the County, while the
commission has no statutory or legal authority "“to order the
County to acquire and take over the Utilities’ systems” the
Consumer Advocate filed a statement of position supporting the
commission’s order in the Temporary Rate Relief Proceeding.” The
County states that its position in that proceeding “was, and
still is, that the County cannot be forced to acquire or to
operate the Utilities, whether by order of the PUC or through
action by any other state government entity.””

Given that it was a party to the Temporary Rate Relief
Proceeding, the County states that it is familiar with WOM's
positions, financial information, and organizational structure
and asserts that its participation in this proceeding is needed
to obtain a full and complete record. Specifically, the County
states that it will be able “to provide much-needed context to
the underlying issues which form the bases for Wai'ola’'s and

* The County also asserts

MPU's requests for a rate increase.”’
that it is deeply concerned that the financials submitted by the
Utilities do not fully represent the financial picture c¢f these
companies and its parent and related companies, thus, the County

seeks to intervene to ensure that the commission is fully and

properly informed of the Utilities’ true financial picture.

“I1d. at 3 (internal quotes omitted).

*1d.

®1d.
*14. at 11.
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Furthermore, the County asserts that it is not seeking
to intervene in this proceeding to broaden the issues or delay
the proceeding, and contends that its interests differ from the
interests of the general public. According to the County, in
past proceedings “the PUC and the Consumer Advocate both appeared
to be taking the position that the County should or could be
required to take over the Utilities. The County profoundly
disagrees, and therefore must participate in this proceeding in
order to protect its interests.”’

Finally, the County states that it opposes the pending

rate application since the financial data submitted to the

commission does not accurately portray WOM's complete financial

picture. The County asserts that the “State Department of
Health’s [{DCH)]  hearing officer has determined that the
Utilities and the parent company, Molokai Properties, Ltd., are
one and the same.*® According to the County, the parent

company‘'s finances, and all of the inter-company transactions,
must be considered since the First Circult Court affirmed the

decision of the DOH hearing officer in its entirety.

b.

WOM's Opposition
WOM requests that the commission deny the County’s

Motion to Intervene. WOM opposes the County’s Motion to

Intervene on the grounds that any interests that the County may -

714, at 12.

lﬁId
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allegedly have regarding WOM's requests in this proceeding are
not special and unique, and are adequately and sufficiently
represented by the Consumer Advocate. It further states that the
County has not demonstrated or provided any reliable evidence
that its intervention would contribute in any “significant or
material” way to the development of a sound record regarding the
reasonableness of WOM's proposed rate increase or that the
County’s participation would not unduly delay the proceedings or
unreasonably broaden the issues presented in this docket. In the
alternative, WOM contends that the *“County‘s allegations and
statements made in its Motion to Intervene indicate that its
participation as a party or intervenor would indeed unduly delay
the proceedings and unreasonably broaden the pertinent ratemaking
issues to be decided in this docket.”"”

Specifically, WOM contends that the County’s interests
in the general ratemaking issues (i.e., revenues, expenses, rate
base, etc.) in this proceeding are generally the same as that of
the general public. It states that the Consumer Advocate's
statutory duty to “represent, protect, and advance the interest
of all consumers, including small businesses, of utility services

extend[s] to all consumers of Wai'ola, including
residential and commercial, and private and public customers
alike."® WOM contends that its regquest in this proceeding
affects the public in general and that contrary to the County’s

allegations, it is not uniquely affected:; and thus, the County’s

“see WOM'S Opposition to County’s Motion to Intervene at 2.

*1d4. at 7 (emphasis in original).
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interests 1in this proceeding, according to WOM, will be
adequately represented by the Consumer Advocate.

Among other things, WOM states that the County’s
arguments “attempting” to demonstrate how its interests are
different from the Consumer Advocate do not relate to general
rate case issues. According to WOM, the County’s arguments
relate to interests in other proceedings or dockets which involve
issues which are irrelevant for ratemaking and are not issues in
this proceeding. WOM also cquestions the County’'s contention that
*its interests differ from that of the general public’s, because
the PUC and the Consumer Advocate both appeared to be taking the
position that the County should or could be required to take over
the Utilities. ™ Instead, WOM states that the Consumer Advocate
has “emphatically taken” the position that the Utilities should
be compelled to provide services. Moreover, WOM contends that
“[alny concerns in this proceeding . . . that the County may be
required toc take over the Utilities, aside from being unfounded
and misplaced, are outside the scope of this rate making
proceeding and should not be considered as a reasonable basis for
intervention."®

In addition, WOM argues that the County’'s allegation
that the Consumer Advocate may take a position contrary to its
interests does not meet the requirements for HAR § 6-61-55(b) (5)

which “requires a reference to the extent to which the

“1d. at 10-11 (internal quotes and citation omitted;
emphasis in original).

214, at 12.
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applicant’s interest will not be represented by existing
parties.”” According to WOM, the County’s allegations are
“[mlere speculation” about the possibility of the Consumer
Advocate taking a contrary position which does not fulfill the
requirements for intervention. WOM also contends that the
County’s participation as an intervenor based on its allegations
"will likely result in duplicative efforts and submissions of the
Consumer Advocate, resulting in potential delays and waste of
regulatory resources, and should be prohibited by the
Commission. "™

Further, WOM contends that the County has not
demonstrated how its participation would assist the commission in
developing a sound record regarding WOM’'s revenues, expenses, and
other general rate making issues. According to WOM, while
claiming its participation in and familiarity with the Temporary
Rate Relief Proceeding, the County fails to acknowledge the
Consumer Advocate’s “participation in the same proceeding and its
knowledge and familiarity with the same information and
underlying issues regarding Wai'ola’s operations.”” Noting that
the County has not shown any specialized interest or knowledge
that the Consumer Advocate does not itself have or could obtain

through discovery, WOM claims that the County’s assertions “lacks

“1d. {internal quotes and references omitted).
“1d4. at 14.

®1d4. at 15.

2009-0049 11



credibility and is without merit."* Moreover, WOM asserts the
following:

The County’s stated concern with respect to its
interests in other dockets 1s wholly irrelevant to
this ratemaking proceeding, would unduly broaden
and/or confuse the issues and cause potential
delays. Moreover, it is apparent from the County’s
Motion to Intervene that it intends to utilize the
proceeding as a means to raise and address issues
regarding Wai ' ola fitness and/or “piercing the
corporate veil” that are either irrelevant or are
more properly addressed in other dockets or
proceedings. Accordingly, the Commission should
not consider these allegations and/or alleged
factual representations, and should prohibit the
County from utilizing the intervention process to
unreasonably broaden the ratemaking issues already
presented and to unduly delay the proceedings.”

Finally, with respect to the County's alternative
recuest for participation without intervention, WOM states that
if the commission is inclined te allow the County to participate
in this proceeding, WOM would not object to the County being.
granted participant status, without intervention, subject to

certain conditions and limitations.®

*1d, at 16.

14, (citation omitted).
“The limitations and/or conditions articulated by WOM
regarding the County’s participation in this proceeding are as
follows: “"({1) the County’'s participation does not in any manner
duplicate the efforts of the Consumer Advocate, unreasonably
broaden the pertinent issues already presented, or unduly delay
the proceeding; (2) the County’s participation may Dbe
receonsidered by the Commission if it determines that any of the
County's efforts in this proceeding are duplicative, unreasonably
broaden the pertinent issues in this docket or unduly delay the
proceeding; (3) the County shall not be permitted to participate
in any seéettlement agreement between the parties or to affect the
schedule of proceedings or the statement of issues; and (4) the
County shall be required to comply with the Commission‘s Rules of
Practice and Procedure.” See WOM's Opposition to County’s Motion
to Intervene at 17.

2009-0049 12



c.
Discussion

Here, the commission finds that the County has a
significant interest in the matters of this docket. As
articulated in the order initiating the Temporary Rate Relief
Proceeding, "“the County has an interest in ensuring that its
citizens have access to basic water and wastewater services.””
The commission‘s initial assessment regarding the extent of the
County’s interests with respect to WOM is not altered. In
general, the commission is not persuaded by WOM's opposition to
the County’'s Motion to Intervene. Rather, the commission agrees
with the County that its interests are distinct from that of the
general public and that no existing party to this proceeding,
including the Consumer Advocate, can sufficiently represent or
protect its interests.

Moreover, the County notes certain concerns with
respect to WOM's financials which will directly affect rate
making issues in this proceeding. Given its involvement in the
Temporary Rate Relief Proceeding and other matters involving WOM
and its parent, MPL, the commission agrees with the County that
its involvement, as an intervenor, in this proceeding can assist
the commission in developing a sound record. Accordingly, the
commission finds that the County's interests are reasconably

pertinent to the matters raised in this docket, and that its

¥5ee In re Molokai Public Utilities, Inc., Wai'ola 0O

Moloka'i, Inc., and Masco, Inc., Docket No. 2008-0115, Order
Instituting a Proceeding to Provide Temporary Rate Relief to
Molokai Public Utilities, Inc., Wai'ola 0O Moloka'i, Inc., and
Mosco, Inc., issued on June 16, 2008.
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intervention will not unreasonably broaden the issues presented

or unduly delay the proceedings.

Based on the foregoing, the commission concludes that

the County’s Motion to Intervene should be granted.

2.

SFW's Motion to Intervene

a.
SFW’'s Motion

SFW is an unincorporated Hawaii association on the
island of Molokai whose members are “water ratepayers and
residents” of the island. In short, SFW states that the concerns
it “seeks to address as an Intervenor are reasonably pertinent to
this rate case, and will not unreasonably broaden the issues
already presented.”” It represents that should the commission
grant its motion, SFW will retain representation of an attorney
in good standing and entitled to practice before the Hawaii
Supreme Court, consistent with HAR § 6-61-12.

SFW states that it was organized in response to the
rate increase applications filed by WOM and MPU and that its
mission is to insure: (1) water utility rates and charges are
just and reasonable; (2) drinking water supplied by the Utilities
are safe; (3) water delivery infrastructure is kept in good
repair; (4) the legal obligations to supply water are honored;
and (5) the island’'s 1limited water resources are protected.

Referencing the Temporary Rate Relief Proceeding, SFW states that

®cee SFW's Motion to Intervene at 1.
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it is seeking to intervene in this proceeding to provide material
information that was unavailable to the commission during the
Temporary Rate Relief Proceeding.

According to SFW, i1ts members have a substantial
interest in the outcome of this rate case and that their
financial interests are threatened by the rate increase proposed
by WOM. In addition, SFW states that its members have a critical
health and safety interest in the outcome of the rate increase
proceeding. According to SFW, the water supplied by WOM
“routinely fails water quality tests for toxins and sediments”
and despite the temporary rates approved in 2008, WOM has not
used the extra revenues generated to make water system repairs or

1

to improve the quality of the purification procedures.’ SFW
states that the commission should not grant WOM's request for
additional rate increases without requiring the utility to
address these health and safety concerns. Further, SFW states
that its members have a strong interest in the legality of WOM's
water system. SFW assert that “[n]leither Wai'ola nor its parent
{] has a valid permit to pump water from well 17, which supplies
a portion of the water delivered to Wai'ola customers.””  SFW
contends that in December 2006, the Hawaii Supreme Court
invalidated all pumping permits for the well and that neither the
utility nor its parent company, MPL, has filed for new permits.

Moreover, SFW states that its members have a substantial interest

in the reliability of both the utility and MPL. SFW contends

“14. at 3.

14. at 4.
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that even after the Temporary Rate Relief Proceeding, “MPL
refused to commit to continue operating the utilities.”®

Among other things, SFW also contends that the
commission proceeding is the only forum to address its concerns
and that there are no other means by which SFW can protect its
interests. In addition, SFW also states that there is no other
existing or prospective party to this proceeding that has the
responsibility te protect its interests. Specifically, SFW's
states that the Consumer Advocate will be focused on determining
whether the proposed rates and charges are justified, as opposed
to SFW concerns regarding “health and safety, water quality, or
the legality and reliability of the system.”™

In addition, SFW contends that 1its members include
individuals with intimate knowledge of MPL’'s water systems and
business practices. SFW contends that the knowledge of its
members will be extremely valuable in guiding discovery,
analyzing data, and crdss examining the utility. SFW states that
it intends to provide expert testimony on a number of subjects
including, but not limited to: (1) MPL’‘s accounting procedures,
internal operations, and water delivery and distribution systems;
and (2) Well 17 and Molcockali’'s irrigation systems. SFW provides
the names, subjects, and areas of expertise of the individuals

who have already agreed to serve as “expert witnesses” in the

proceeding on pages 6-7 of its Motion to Intervene.

P14,

*14. at 6.
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Further, SFW contends that: (1) it will address
issues that are ‘“entirely relevant” to this proceeding as
described in its motion; (2) to the extent that the issues must
be considered by the commission, addressing the issues will not
constitute undue delay; (3) its interests are different £from the

public in general; and (4) it opposes WOM's application.

b.
WOM's Opposition

WOM requests that the commission deny SFW's Motion to
Intervene. It opposes SFW's motion based on the grounds that SFW
failed to satisfy the intervention requirements of HAR § 6-61-55
and that the “allegations raised in SFW’'s Motion to Intervene are
not reasonably pertinent to the ratemaking proceedings and
unreasonably broaden the issues already presented, contrary to
HAR §§ 6-6[1]-55(d) and (b)."”

WOM argues that any interests that SFW allegedly has
regarding WOM’'s Amended Application are not special and unique
and are adequately and sufficiently represented by the Consumer
Advocate. WOM alsc notes that while all of SFW members have not
been identified, "“it appears by 1its own admissiop that several,

16

if not many, are not even customers of the utility.” WOM
further contends that SFW failed to demonstrate or provide any

reliable evidence that its intervention as a party would

“See WOM’'s Opposition to SFW’s Motion to Intervene at 2
(emphasis in original).

&
I
joN
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contribute in any significant or material way to the development
of a record regarding WOM's proposed rate increase or would not
unduly delay the proceedings or unreasonably broaden the issues
presented. “In fact, Wai ola contends that SFW's allegations and
statements made in its Motion to Intervene clearly indicate that
its participation as a party or intervenor would unduly delay the
proceedings and unreasonably broaden the pertinent ratemaking
issues to be decided in this docket.””

In addition, WOM contends that SFW’'s Motion to
Intervene should be denied since SFW fails to satisfy a majority
of the intervention regquirements of HAR § 6-61-55(b}. In
particular, WOM contends that SFW failed to meet the requirements
of HAR 8§ 6-61-55(b){1), (4}, (5), (6}, (7)) and (8}. For
instance, with respect HAR § 6-61-55(b) (1), which requires SFW to
reference the nature o¢of 1ts statutory or other right ¢to
participate in the hearing, WOM contends that SFW makes no
mention of a statutory or other right to participate and thus
fails to satisfy this requirement. In addition, with respect to
HAR § 6-61-55(b} (8), under which SFW must establish the extent to
which its interests in the proceeding differ from those of the
general public, WOM claims that SFW fails to substantiate its
assertion and, thus, fails to satisfy this requirement.

WOM also asserts that certain SFW’s members lack the
requisite standing to intervene. According to WOM, SFW has not
provided a list of all of its members so there is no way to

verify that SFW is composed of WOM ratepayers and WOM notes that

1d.
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SFW admitted that its members include non-ratepayer who rely on

the same infrastructure.’ WOM argues that “[g]liven that SFW has
not explained or demonstrated how these non-customers have a
financial or property interest that will be impacted by this

ratemaking proceeding, certain of SFW’'s members clearly lack

standing to intervene in this proceeding.”39

c.
Discussion

Although it appears that SFW's motion may be somewhat

lacking, the commission finds SFW's involvement in this
proceeding, as an intervenor, to be appropriate. The
circumstances surrounding the filing of WOM's Amended Application
are highly wunusual. This proceeding is the result of the
Temporary Rate Relief Proceeding which the commission instituted,
on its own motion, due to MPL‘s March 2008 announcement that it
planned to cease operation of its utilities within six months.
MPL‘s March 2008 announcement of the shut down of its utility
services appears to have profoundly affected WOM's ratepayers and
their interests, financial and otherwise, appear to have been

substantially impacted through the commission-initiated Temporary

“In addition, WOM questions Timothy Brunnert‘s claim to be
acting on behalf of SFW in signing SFW's Motion to Intervene. On
this issue, WOM claims that Mr. Brunnert failed to provide any
factual support or verification to identify the members of SFW,
to establish the SFW members as Waili ola customers/ratepayers, and
to establish that he has authorization to represent SFW's
interest as a group. Thus, WOM claims that the commission should
treat Mr. Brunnert as solely an individual customer/ratepayer as
opposed to an authorized representative of SFW.

¥See WOM's Opposition to SFW's Motion to Intervene at 11.
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Rate Relief Proceeding. While in most cases the commission would
agree that the interests of a wutility’'s customers can be
sufficiently represented by the Consumer Advocate, this may not
be the case here due to the unusual circumstances of this docket.
Thus, the commission finds it appropriate and reasonable in this
case to side on inclusion as opposed to exclusion.

In addition, upon review, the commission is persuaded
by SFW's claim that it can assist the commission in developing a
sound record. The iist of SFW's potential witnesses, their
backgrounds, and areas of expertise with respect to WOM, its
system, and operations, among other areas, is noteworthy. It
appears that SFW's involvement in this proceeding, as an
intervenor, may be worthwhile. Moreover, SFW states that it will
secure representation from an attorney in good standing and
licensed to practice before the Hawaii Supreme Court.

Based on the foregoing, the commission concludes that

SFW's Motion to Intervene should be granted.

3.
Conditions for Intervention
With respect to intervention, however, the commission
will preclude any effort by the County or SFW to unreasonably
broaden the pertinent issues or unduly delay the proceeding.
Similarly, the commission will reconsider the County’'s and SFW's
intervention in this docket if, at any time during the course of
this proceeding, the commission determines that the County or SFW

is unreasonably 'broadening the pertinent issues or unduly
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delayving the proceeding. In particular, SFW must ensure that its
stated intention of seeking appropriate representation shall not
in any way delay this proceeding.

In addition, the County and SFW are reminded that they
must comply with the commission’s Rules of Practice and
Procedures set forth in HAR Chapter 6-61 and all commission

orders and requirements during the course of this proceeding.

B.
Designation of MPL

In the Temporary Rate Relief Proceeding, the commission
named MPL as a party to the docket since "MPL is affiliated with
the Utiljties, and owns property associated with the Utilities’
service territories[.]1”" The commission reaffirmed its decision
to name MPL as a party to Temporary Rate Relief Proceeding in a
subsecuent order stating that MPL was a necessary party to the
proceeding to “flesh out the issue[s]”." In particular, the
commission maintained that a potential issue is MPL’'s promise
made in WOM's ‘“application for a <certificate of public
convenience and necessity (“CPCN”) that losses sustained by
[Wai'ola] in its operations will be covered by additional capital

contributions from Molokai Ranch, Limited [nka, MPL] or by

“See Order Instituting a Proceeding to Provide Temporary
Rate Relief to Molokai Public Utilities, Inc., Wai'ola O
Moloka'i, Inc., and MOSCO, Inc., filed on June 16, 2009, in
Docket No. 2008-0115, at 15.

‘‘See Order Directing MPL to Participate in this Proceeding,
filed on June 23, 2008, in Docket No. 2008-0115, at 5.
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loans.”* As noted in that order, MPL’'s promise was acknowledged
by the commission in granting WOM’'s its CPCN."

Consistent with the above, the commission finds that
designation of MPL as a party to this proceeding to be
appropriate and reasonable. Through this designation, the
commission 1s assured that WOM, whether individually or Jjointly
through its parent entity, MPL, should be able to provide the
commission and other parties to this proceeding with the
information needed to develop a complete record in this
proceeding.

Based on the foregeoing, the commission concludes that

MPL should be designated as a party to this proceeding.

ITIT.
Orders
THE COMMISSION ORDERS:
1. The County’s Motion to Intervene, filed on
September 11, 2009, is granted, subject to the conditions set

forth in Section II.A.3 of this Crder.

“1d., (citing WOM's Application for a Certificate of Public
Convenience and Necessity, filed on October 14, 1991, in Docket
No. 7122, at 6).

“Id. (citing to Decision and Order No. 12125 and noting that
“Applicant anticipates that operating expenses will exceed gross
revenues in the near term. However, Applicant believes that
revenues will increase with the development of Maunaloa Village.
Applicant represents that any losses it sustains in its
operations will be covered by additional capital contributions
from Molokai Ranch or by loans. Molokai Ranch hopes to recoup
its investment in the long term through future increases in rates
and tap-in charges.”).
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2. SFW's Motion to Intervene, filed on

subject to the conditions set

September 14, 2009, is granted,

forth in Section II.A.3 of this Order.
MPL is named as a party to this proceeding

0CT 16 2009

3.

DONE at Honolulu, Hawaiil

PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

(Fe (2

Carlito P. Caliboso, Chairman

ittt &by

E. Cole, Commissioner

o
APPROVED AS TQ FORM:
ommission Counsel
2008-0049.cp
“Given the commission’s decisions herein, the parties’
(i.e., WOM, the Consumer Advocate, and MPL) and intervenors’
or respective proposed orders,
See QOrder

stipulated procedural order,

be filed within ten days of the date of this Order.

Regarding Completed Amended Application and other Initial
filed on July 31, 2009 at 8. .

Matters,
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BEFORE THE PUBLIC UTILITIES COMMISSION

CF THE STATE OF HAWAIT

In the Matter of the Application of

WAI QLA O MOLOKA I, INC. Docket No. 2009-0049

Increases; Revised Rate Schedules;

)
)
)
)
For Review and aApproval of Rate )
)
And Revised Rules. )

)

COPINION OF LESLIE H. KONDO, COMMISSIONER,
CONCURRING IN PART AND DISSENTING IN PART

I respectfully concur in part and dissent in part.

I do not believe that it is appropriate for the
commission to name Molokai Properties, Ltd. (“"MPL”) as a party to
the docket. MPL does not currently hold a commission-issued
certificate of public convenience and necessity, and based on the

current record, 1is not subject to regulation by the commission.
Morecover, in my opinion, MPL’'s participation in the docket 1is
not necesgsary for the commission to establish appropriate rates
and charges or to consider the other relief requested in the
Amended Application.

I concur with the majority with respect to all other

matters set forth in the Order.

0CT 16 2009 .

DONE at Honolulu, Hawaii

By.

Leslie H. Kondo, Commissioner
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